
✓

0/0 THE COMMISSIONER (APPEALS), CENTRAL TAX,
werha wa i2hrq8I, 7Floor, GST Building,

Near Polytechnic,
Tai ±ifs, ale2a,fen a n, Ambavadi, Ahmedabad-380015
3i IJ--61 I cl 151, 3ie,J.Jc;l 61lc;-380015

~: 079-26305065 e_;i&ic:ftt : 079 - 26305136

%

0

fee gr gt. zrr

<P ~~:File No: V2(ST)205/Ahd-l/2017-18) Z [' (]; (] - 2 [1fv
Stay Appl.No. /2017-18

~ ~~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-001-2018-19
Reta Date : 27-04-2018s av 6 ara Date of Issue / 1 ..J"6 . / ,i

ft 3# zia sngaa (sr@ta) &RT -cnmr
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. 31/CX-I/Ahmd/JC/MK/2017~: 17:10.2017 issued by
Joint Commissionr, Central Tax, Ahmedabad-South

3141aaf atT vi Tr Name & Address of the Appellant / Respondent
Thummar Engineers

Ahmedabad

al{ aft z« 3rftc 3nag arias rra mar & t a a an?z # uf zuenRenR Rt aTg n er 3rf@art
3fCTiC,f ?:ff TRfa-TOT 311m "ITT¥ <ITT" ~ t I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

"l'fmf~ "cbT :fffiaTUT 311m
Revision application to Government of India :

(«) ah@tanr zca 3rf@rfzm , 1994 #l sat 3raa ft aag ng mii a i qtaa em ml u-err qr ug@5
cfi 3@<IB Tifra-ror 377aa 3ref Rra, la var, Ra Fina, Ga Ram, a)ft +ifGra, ufrcA cfrq 'l'f<R. ~ Brf. ~ fu;m
: 110001 cITT cffr mAT~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zufe al gtf # Ga hat rR ala fan#vs a 3ra ala a fa#t arsr at
aroemn i mmuma g mf ii, at fa# usrut z suer ag fa#au a fl ausrur i ID l=!TC1 cffr >Tfcn<TT cfi
hr g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(<T) ~ ~ "cbT 'l_fRfR fcITT( ~ "l'fm!" cfi are (aura a per a) fuf fhzr <Tm l=!TC1 ID 1
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(«r) mm <6 mo'< f<IRlt """ m Jmf i\ f.nlHmi ma 4 zn Raf4fu ii Grit ye """ I@ "' ""'""'
~ cfi ~ cfi l=ff!IB if tma a ar faz at qr Raffa &l

(b)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the g'oods which are exported

to any country or territory outside India.

afe arca ar yrar fsg Rta # ae (ura u qzr ) fuf fhu +a TT&ll

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. . ... .

3if Gara al snraa zycen rar fg sit sq #Re FI ctr a{ ? 3fl w arr ut za arry
fa a gar@a mga, sat a gr ufRa at mr q qt r faa aefm (i.2) 1998 tlRf 109 arxr
fga Rg ·r st

0

Rf)ca 3mar arer sei vicar van ya lg wTl I \TT-ffi ctTTl °ITT at sq?t 20o/ - ffi 1pmr,=r ,tr ~
j rgi icaa an ga ara vzna @) it 1000/- t,t i:im=i :f@R ~ uff((·I ·-

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompunied by
two copies each of the 010 and Order-In-Appeal. It should also be accomp_anied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. •

(2)

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
a.1 Unga gen (rfa) zmra81, 2oo1 # m o aiafa fRfe qua ism gy-s ii at ufii i,
)fa#a 3n2 uf am2 ha fa a ft ma #f pa-arr vi sr4ta arr #6ht a1-at uRazii # TI
xrfmi &fclcR fwm ~ mf%i:! 1 \Nfcfi pier al <. at gaff #a aiafa Irr 35-~ r,~i:tr cfi :f@A
cfi ~ cfi Wl2l t'r&R-6 "E!@R ~ mzf 1fr m.fl mfITT! I

qr g]ca, a€ta naa zn vi hara 3r@at +uznf@raw a ufr 3rte­
' Appeal tci Custom, Excise, & Service Tax Appellate Tribunal.

(«) a4husn gran 3rfefzm, 1044 ft nn 35--Qr/35-~ cfi 3'@T@ :-·

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) aaffa uR»a 2 («) i aag 3r3a # rarar at arg, or@at a ma i #tn yea, ##
en=r zrca vi vaas 3r4)Ra nrznf@raw (Rec) at uf?a Ru fl8at, arrearsit-20, q
3e g/Rua auog, ?tuft u, 3rear41a--380016 , ·

(G) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a£r3en rca3it baraa3irii, anf@azta "a4car#r #ia"Duty Demanded) -
.:,

(i) (section) isD hagfeffa fr;
(ii) faraarrd fez#r far;
(iii) ad3fezfita far 6 4aaer@.

e, quasar'ifa3r' ii uzatu4sr#tace at, 3T'1t,r'mfura -.,Fl ii; !,t,,- 'f1f ,RT ..rrfam-11.
, ?

q s~a, ##a snrza zgcan gi hara ar4#a nznf@raw (free), sf rfr«at a a """'°" >liar (Demand) ~ "1% (Penalty) at +oqa sr an 3fear ? 1zrifa, 3rf@aan Ta s" 10

'Rio'-""' t I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 otthe Finance Act,

1994)

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

One copy of application or 0.1.0. as the case may be, and the order of the adjoummeni
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(App.eal) Rules, 2001 and shall be .
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in· the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated. ·

(6)

<5) ,,., 3!R~ 'll'wTT sit f.nMur sITT mst f.!'1'TT <GI 3/ aft ear 3naff fhu Grat a sit# get,
44a Un1a zyca vi hara or41Rt4 urn@raw (a14ff4f@er) frr, 1ss2 RR&a &l

(4)

(3) afe gt3rta{ a cm?giia a+rag al ? 1 r@# WI 3/rn"r 'I> fol'< .fur qSj :r@FI Gq1""
a Rau Gr afeg z zn @ta zg ft fa far udl arf aa a fry zuenferf rfr#ta
uaqf@era at va 3rft zu a€tavar a ya am4aa fhn ur &I

0

0

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

"""' aui\,r i\; ,;if/r 3rdl qf@eaur h W!'ff <foT 'lf'" 3l'l:<TI 'lf'" <II <;Os fi,a1!1.il ;j'r a\ ,iiar f.ivJ mt 'lf'" i\;

10%gala3ii o!\IT ,.-a,;r ,;os fuarll.ar ,'r aor ,;os i\; 10% 8P@1il <R il;t oIT "'"'1r \rl
.:, ~ ~

..::;,. lici .
3a» "eo

· In view of above, an appeal against this order shall lie before th_e 1/i~~nal On'-p,ll~@nt of
10% of the duty demanded where duty or duty and penalty are in dispute/or.penalty, Whee

penalty alone is in atsue" ."! ? JRs'o\ -.> ±-::: ,,,\~··•"•~·,.. ,.;/o 9 &s'a$.%* •.,
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ORDER-IN-APPEAL

This appeal has been filed by Mis. Thummar Engineers, 3, Padmavati Flats,

Bhulabhai Park Society, Gitamandir Road, Ahmedabad 380 022 [for short - 'appellant"] against

OIO No. 3 l/Cx-I/Ahmd/JC/MK/2017 dated 17.10.2017, passed by the Joint Commissioner,

CGST, Ahmedabad South Commissionerate [for short- 'adjudicating authority'].

2. Audit of the records revealed that the appellant, engaged in providing labour

services under the category of Erection, Commissioning and Installation service to various

contractors viz L&T, L&T Geo Structure, Ashoka Buildcon, etc. as a sub contractor, had not

paid the service tax on the Erection Commissioning and Installation service provided to the main

contractor. Therefore, a show cause notice dated 1.12.2016 was issued to the appellant inter-alia

demanding service tax of Rs. 1,21,02,492/- along with interest and further proposing penalty on

the appellant under sections 76, 77(2) and 78 of the Finance Act, 1994.

the adjudicating authority confirmed the demand along with interest and further proposed penalty

on the appellant under sections 76, 77 and 78 of the Finance Act, 1994.

3. This notice was adjudicated vide the impugned OIO dated 17.10.2017, wherein

o
4.
that:

Feeling aggrieved, the appellant has filed this appeal on the following grounds

• the adjudicating authority has not appreciated the facts & circumstances of the case;
• that the work awarded to the appellant by the contractors involved fabrication/civil construction

of structures such as walkways, lifts, canopy, railings, roofing, etc. in the course of construction
of airports, metros, bridges and roads,

• that prior to 1.7.2012, commercial or industrial construction service in terms of section 65(25b),
specifically excluded the service of construction provided in respect of roads, airports, railways,
transport terminals, bridges, tunnels and dams; that notification No. 17/2005-ST granted
exemption to site formation & clearance, excavation and earthmoving & demolition, provided to
a person in the course of construction of roads, airports, railways, transport terminals, bridges,
tunnels, dams, ports or other ports from service tax; that notification No. 42/2010-ST granted
exemption to commercial or industrial construction service when provided wholly within an
airport; that construction of civil structure or part thereof provided by the appellant to the Q
aforesaid contractors in respect of roads, airports, bridges and metros prior to 1.7.2012 was not
liable to service tax

• that wef 1.7.2012, notification No. 25/2012-ST granted exemption to services by'way of
construction pertaining to airport, railways or metro under serial no. 14a and to other services as
listed under Sr. No. 13a of the said notification;

• that the appellant was also informed by their main contractor that since the work awarded to them
was of fabrication/construction for airport, metro bridge and road it was not liable to service tax;

• that they had not paid service tax and had not recovered service tax from the main contractors;
• that the applicable category of service rendered by the appellant would fall under construction of

civil structure or part thereof and since such service was in respect of roads, airports, bridges and
metros, the same was specifically excluded from section 65(25b) & therefore not liable to service
tax;

• the notice does not specify as to under which clause the service rendered by the appellant to the
contractor, would fall;

• the appellant relies upon the case of Mackintosh Burn Ltd [2016(42) STR 161]; that the work
undertaken by the appellant was not of erection commissioning or installation of plant machinery
or equipment but was in respect of construction of roads, bridges and airports and metros; that
they would like to rely on the case of Pioneer Fabrications P Ltd [2016(42) STR 563];

• that there is nothing in Sr. No. 14(a) and 13(a) which restricts the scope of the exemption to only
works contract;

• that the reliance placed on Boards circular dated 6.5.2011 is irrelevant since the circ ar-is.. rior to
the notification No. 25/2012 dated 20.6.2012; . . ;cjr!ci .~"'Qj';e-.

-Is .,,r"'" -- . , :-.r,._._..,,8',
: t;;' t ..;:.·1';;,,.,,,.. );;, ~
; M# me
·°a -? ± ies -- sg"o °·
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• that so long as the service provided by the appellant is one of either construction or erection or
commissioning etc. pertaining to an airport or metro orroad or bridge, it is entitled to the
exemption;

• that the notice is barred by limitation;
• that since the demand of service tax is liable to fail both on merits and on limitation, the question

of imposition of penalties proposed in the notice does not arise.

5. Personal hearing in the matter was held on 26.4.2018, wherein Shri N.K.Oza,

Advocate, reiterated the grounds of appeal. He submitted that they had supplied material with

labour. No agreement was however submitted.

6.

follows:

The adjudicating authority in his impugned OIO dated 17.10.2017, has held as

0

7.

• that. the appellant had provided copy of only one contract letter issued by L&T Construction,
Bangalore; that on going through the content of the letter it is observed that they were assigned
the work of "fabrication & erection ofFLB, lift, walkway and mezzanine structure at Bangalore
InternationalAirport';

• that the available records depict that the appellant had provided labour service relating to
fabrication and erection in his capacity as· a sub-contractor;

• that the appellant had provided input service to the main contractor, for completion of an output
service which was exempted;

• that the appellant failed to prove with documentary evidence that the work awarded to them was
original work, which are exempted;

• that the appellant is liable to pay service tax on the work/assignment carried out by them on sub
contract basis with regard to input service;

• that the appellant had not disclosed the fact to the department in the returns regarding value of
service, etc ..

In this background, I find that the question to be decided is whether the appellant

is liable for service tax as demanded/confirmed by the adjudicating authority or otherwise.

8. Since the impugned OIO has spelt out the definition of Commercial or Industrial

0 Construction, Erection, Commissioning or installation service and Works Contract, I do not wish

to repeat the same. However I would like to reproduce Sr. Nos. 13(a), 14(a), 29(h) of exemption

notification No. 25/2012-ST dated 20.6.2016, which exempts the said services from the whole of

the service tax leviable thereon under section 66B of the said Act. The said serial numbers read

as follows:

13. Services provided byway ofconstruction, erection, commissioning, installation, completion, fitting
out, repair, maintenance, renovation, or alteration of,­
(a) a road, bridge, tunnel, or terminalfor road transportationfor use bygeneral public;

14. Services by way ofconstruction, erection, commissioning, or installation oforiginal works pertaining
to,­
(a) an airport, port or railways, including monorail or metro;

29. Services by thefollowingpersons in respective capacities ­
(h) sub-contractor providing services by way ofworks contract to another contractor providing works
contract services which are exempt;

The adjudicating authority has reproduced Sr. 14(a) as substituted vide notification No. 9/2012­

ST dated 1.3.2016, which I think is not relevant since the 4f\#;" rs a period from
4 G

2011-12 to 2014-15. .Si s. "•$ o £g
•• ±

* .
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9. Now as far as the service tax in respect of the period pnor to 1.7.2012 is

concerned, I find that CBEC [as it was then known] vide its circular no. 96/7/2007-ST dated

23.8.2007, has clarified that sub-contractors being a service provider, service tax is leviable on

their services. Board further vide its circular no. 138/07/2011-ST dated 6.5.2011, stated that "In

this case the service provider is providing WCS and he in turn is receiving various services like Architect service,

Consulting Engineer service, Construction of complex, Design service, Erection Commissioning or installation,

Management, maintenance or repair etc., which are used by him in providing output service. The services received

by the WCSproviderfrom its sub-contractors are distinctly classifiable under the respective sub-clauses ofsection

65(105) of the Finance Act by their description. When a descriptive sub-clause is availablefor classification, the

service cannot be classified under another sub-clause which is generic in nature. As such, the services that are

being provided by the sub-contractors of WCSproviders are classifiable under the respective heads and not under

WC." Thereafter, vide circular no. 147/16/2011-ST dated 21.10.2011, Board further clarified as
follows:

2. The matter has been examined. Vide the circular referred above, it was clarified that when
the service provider is providing WCS service in respect ofprojects involving construction of
roads, airports, railways, transport terminals, bridges, tunnels, dams etc. and he in turn is
receiving various services like Architect service, Consulting Engineer service, Construction of
complex, Design service, Erection Commissioning or installation, Management, maintenance or
repair etc., which are used by him in providing output service, then while exemption is available
to the main contractor [as per Section 65 (zzzza) of the Finance Act], as regards the services
provided by its subcontractors, the same are distinctly classifiable under the respective sub­
clauses ofsection 65(105) of the Finance Act, as per their description and that their taxability
shall be decided accordingly. It is thus apparent that just because the main contractor is
providing the WCS service in respect of roiects involving construction of roads, airports,
railwavs, transport terminals, bridges, tunnels, dams etc., it would not automatically lead to the
classi cation o services bein rovided b the sub-contractor to the contractor as WCS.
Rather, the classification would have to be independently done as per the rules and the
taxability would get decided accordingly.

·G

0

[emphasis supplied]

9.1 Certain facts which stand un-disputed are that the appellant was providing

0

services to the main contractors, who were engaged in the construction of airports, metros, bridges

and roads. Now the definition of Commercial or Industrial Construction services, [Section 65(25b)]

clearly excludes services provided in respect of roads, airports, railways, transport terminals, bridges,

tunnels and dams. Hence, the main contractors to whom the appellant was providing the services were

exempted by virtue of their providing services in construction of airports, metros, bridges and roads. On

clarification being sought from the Board as to whether the exemption available to works contract service

providers in respect of projects involving construction of roads, airports, railways, transport terminals,

bridges, tunnels, dams, etc. is also available to sub contractors who provide work contract service to these

main contractor, in relation to this project, the Board stated that just because the main contractor is

providing the WCS service in respect of the projects involving construction of roads, airports, railways,

transport terminals, bridges, tunnels, dams, etc. it would not automatically lead to the classification of the

service as Works contract service. The Board further held that classification would have to be

independently done as per the rules and the taxability would be decided accordingly. It is the appellants

claim that the work they have done would fall under the category of construction of civil structure or parts

thereof and as such service was in respect of roads, airports, bridges, and metros, the same is excluded in

terms of the definition under Section 65(25b). The entire taxability as far as the demand prior to ,· .
ala a,1.7.2012, is concerned, rests on this aspect. However, I find that the adjudicating authority has in pf37 'Pe

vs%7 @\%
held the services provided by the appellant was labour service relating to fabricati~n and erection jliJ~rils 'RJ.,.i~ ):~i ·
of the work asseed & that these were tabor servce relate to erecto, comm»ssome or "Una"!!"2,s

c· syo a°.9,
¥ '
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,service. I feel that it would not be appropriate to impose the tax on the appellant without first classifying

as to under which service the appellant would fall. A proper discussion in this regard is imperative, which

needs to even fake into consideration the claim made by the appellant. Hence, I find that it would be

appropriate to remand back the matter to first decide the classification of the service provided by the
appellant and thereafter decided the taxability issue.

10. Now, as far as the period from 1.7.2012 is concerned, I have already reproduced

the relevant extracts of the exemption notification No. 25/2012-ST. I find that the adjudicating

authority in para 32 of his impugned OIO has held that the appellant failed to prove that the

service provided by them to the main contractors were under category of works contract service

for original work. Now in terms of serial no. 13 ofthe said notification, services provided by way

of construction, erection, commissioning, installation, completion, fitting out, repair,

maintenance, renovation, or alteration of a road, bridge, tunnel, or terminal for road

transportation for use by general public - are exempt from service tax. Further as per serial no.

14, services by way of construction, erection, commissioning, or installation of original works

pertaining to an airport, port or railways, including monorail or metro - are exempt. In terms of

serial no. 29 of the notification, services by sub-contractor, providing services by way of works

contract to another contractor providing works contract services are exempt. The appellant.

during personal hearing has claimed before me that they had supplied material with labour. The
I •

appellant, I find has not submitted the contracts except one, to the adjudicating authority. The

appellant's claim needs to be examined in depth. However, this cannot be possible, if the

appellant fails to supply the requisite documents to the adjudicating authority.

11. It would be in the interest of justice if the matter is remanded back to the

adjudicating authority to examine the claims of the appellant in detail. The appellant is directedo" provide all the documents within two months from the receipt of this order, without fail. The

~ adjudicating authority is further directed to first classify the service for the period prior to

1.7.2012, before deciding the taxability and in respect of the period from 1.7.2012, examine the

claim of the appellant that he is eligible for the benefit of the notification no. 25/2012-ST.

While deciding the matter, the adjudicating authority is also directed to give a detailed finding in

respect of the claims made by the appellant. Needless to state that the adjudicating authority will

follow the principles ofnatural justice while deciding the matter.

12. 3141as arr za #t a{ 3r4tr mr fqzrl 37)a aha fan sar ?t
12. The appeal filed by the appellant stands disposed of in above terms.

Date: .4.2018

oer2­
(3#r gia)

31zrr= (3r4le)
3
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Attested

(Vinod ose)
Supenntendent (Appeal),
Central Tax,
Ahmedabad.

ByRPAD.

To,

Mis. Thummar Engineers,
3, Padmavati Flats, Bhulabhai Park Society,
Gitamandir Road,
Ahmedabad 380 022

l. The ChiefCommissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South.
o he Deputy/Assistant Commissioner, Central Tax Division-V, Ahmedabad South.

he Assistant Commissioner, System, Central Tax, Ahmedabad South.
5. Guard File.
6. P.A.


